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crnt anf@qr gr 3r4la 3n?gr a oriits 3gr avar % m as grom if qnfenff
™ -rr:; er atf@rant at ar@ha u g+rutma Igd # var & 1

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :

,m«r '{Ncblx cITT~arcrr~ :
Revision application to Government of India :
(1) a€ha sqra zyen 3rf@fr , 1994 cB1' err 3iafa Rh4 aqag mg mii # m if
qi)ar err at sq-err # per qg # aiafa gntrur 3maa 'sra ra, andI,
fcrro +iaau, lua far, ahft if5re, Rta u raa, ir mi, { fact : 110001 cITT
cB1' ~ ~ I

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 41h Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
foll.owing case, governed by first proviso to sub-section (1) of Section-35 ibid :

(ii) ~ l=ffcYf c#l' -~ma a }ft IR ala fa4t +us1I <TT 3Rl cl,lx'l'.S!l-i
if n faft qorI a qi rvsr I I'< if mr a ura gg mf if, m~ -~ 0-s 14 I I'< ·m~ if
"'cfffi' %~ ¢1-<'l'.S!l-i if m fcnxfr -~0-Si4llx if 'ITT l=ffcYf n #fa5a ahr g& st I

(ii) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to. another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.

(g) ara are fa»Rt z zu 7at Raffa r r u mr # Raffa i 3jg ·
acer w, nra gr«a #Rar # sita a fa«ftz argr%@if,- '. ..,- .. ,l::> I . ::· .../ ,,," %
(b) In case of rebate of duty of excise on goods exported to any country o~·· ,te[{itory,,.~u.p1id \]
India of on excisable material used in the manufacture of the goods which ar ~g~~ortel'f?:-;,n j;
country or territory outside India. ''i, ',0 ~: ,·~-:. ..~·.,,-icn ~ V'>..., •
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(«) zufk re ar qr fg Rn a a as (are z per j) frf fa5u ·RI
l=fR1 "ITTI

(c) In case· of goods exported outside India export to Nepal or Bhutan, without payment of
duty.

i
\

q ~ '3tlJli:i .-J c#l" '3fllli:i.-J ~ cB"~cB" ~ \JJl" ~ ·~ l=fF<l cBl" ~ t 3-Tix
~ 31ml" \JJl" ~ tITTT ya fr garf sgaa, or@e m trrfu=r m w=i-zr tR m
6lTc[ if faa 3rf@fr (i.2) 1998 tITTT 109 m Pl;gcftl ~ ~ "ITT I
(d) Credit of any duty allowed to be utilized towards payment of excise duty on final products
i.inder the provisions of this Act or the Rules made there under and such order is passed by the

· Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act,
1998.

(1) ~ Bc'lllG.-J ~ (3llfrc;r) P!£JJ-t1c1C:1l 2001 * ~ g * 3:fc=rta" fclP!Fcftc m -~
~-s B err >IRl<TT j, )fa ark qf sr4gr hf fa#ta cfrrf -i:rrn * ~.~-~ 10f
3fta 3mar alt at-at ufji # arr Ufa ma flu urn. a@g1 su er arr • pl

grgflf sifa rr s< feff #t a qrarr rd rr €tr-6 area t If
ft et# afeg I

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each o"f
the 010 and Order-In-Appeal. It should also be accompanied by a copy of _TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account. _
(2) Rfa6r 3a arr ssi vica am va car qt zn wk a zt a qt 2oo/
#ha g1al at unrg st ui ica am va ala a unr st m 1 ooo1- cB1" ~ :fIBR cB1"
GI;I
The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One
Lac.

#tr zrca, it sari gen vi '{~clli:b'< '11 '-llcil<-l~ cB" ~ 3llfrc;r :
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) hr qrye 3rf@rfzm, 1944 cB1" tTRT 35- uo#t"/35-~ 3if

Under Section 358/ 35E of CEA, 1944 an appeal lies to :-

0

Bcfdfc;JRsla qRmi:i 2 (1) q) B ~~ * 3fcYlTclT cBl' 3-m, ~ * ~ B x-fli:rr
zgc«as, as sara zyeas g lasr4#r =znnfraw (Rec) 4far &hf ff@,
'116l-J<:il~li:i if 3i--20, q #z Raza nqlo, haunt 7, 316½<:il~IG-380016.

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in
case of appeals other than as mentioned in para-2(i} (a) above. •

(2) ~ Bc'llli:i1 ~ (3llfrc;r) P!£J½lc1C:11, 2001 cB1" m 6 * 3:fc=rta" m ~-~-3 if f.:r'cf1ftc=r
fa¢ 3gr sf))n mrnf@raj at n{ 3fl #a f@sg 3r4la fag ng 3r 6t at ufki fea
usi nr yen t air, ans at wr 3m crr1Tm ·Tur up#fir q; 5 Gira ul Ura 4 % mrt
ET; 1000/- #hr ?waft z)ft I uii sn zyca at air, anur #t WI' 3m crfl1Tm <Tm ~
~ 5 'e>i"ruf m 50 cYrrur cfcl? "ITT at ag 500o/- pl hut zhf I Gsi sear zrcs #t WI',
~ cB1" wr 3m crr1Tm 11m ~ ~ 50 cYrrur IT wk unrar & ai ; 10000/- #hr
~ miff I cB1" ~ fl61<-li:b -<fui«-1-< cB" rf1li xl ~~1fc};a ~·~ cB" x<>cr B ffl 'cf cB1" \JJ"n:T I ~
Ir Gaer f4at =Ra I cJlii PI cf, aBr cB" ~ cB1" wm cJ)f m

The appeal to the Appellate Tribunal shall be filed in quadruplicat~ in form EA-3 _as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be accompanied against
(one which at least should be accompanied by a fee of Rs.1,000/-, Rs.5,000/- and Rs.10,000/
where amount of duty I penalty / demand / refund is upto 5 Lac, 5 Lac to 50 Lac §,.0.Gl--abeve_§0 Lac
respectively in the form of crossed bank draft in favour of Asstt. Registar/0f a~~~any

. (' _:'' .// ' . f;. "\?~ ., .. '( '·.. ; " 1• :-. , , , _r ~ ,"I
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nominate public sector bank pf the place where the bench· of any nominate public sector bank of
the place where the bench oftheTribunal is situated' .,

0

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the Appellant
Tribunal or the one application to the Central Govt. As the case .may be, is filled to avoid
scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) ·arr1 zyca 3nf@fr 197o zrer iglf@ t rq+aiaifa ffRa fag 3IT
sad 3ma zu r 3mar zrnfenf Rsfu qf@rat 3mar a r@a at a #fa u
~.6.50 W cl?T 1rarea zycan feae cam &hr a1Reg1

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-I item of
the court fee Act, 1975 as amended.

(5) zr oil iif@err mrcai PJzj-51°1 qa are fuij #t sit ft eznr Z111cbftla fclRTT ™T t
\J11" #tr grca, 4zr sgraa zyen vi araz qt nrn@raw (ruff@r) frr<:r:r, 1982 lf
Rf2a &
Attention in invited to the rules covering these and other related niatter contended in· the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) #a area, h.4tz 5ua areavi para 3rd#ta uf@rswr (@@4a) h uf 3rdai hmrii ii
h.ta3u area 3rf@fer#, &&yy Rtmr 39h 3iaia fa#rzrgizn-.2) 31f@fer 2a&9(289 ft
vicar 29) fain: e€.o.8y cit # fa#fr 3#f@0fez1a , €8&y Rtrr cs h .3RfJ@° -Rcllcli{ cm- 8fr"ffi'JX.m'r
are, arr fa #r aeq-if@r sat sear 31fari ?&, arrf zsrerr 3iraft 5a#sr art
3f11fiffi:r~"{ITT(~ cnIB."~~~a,"~

tjic-s;l4~? lJci -R cl lcli{ m .3RfJ@°"ii faga reaiierr gnf@ E,"

(i} mu 11 tr m .3-lctJ@"~~

(ii) rlz ran 4 are war fr
(iii) rd sm e7rm1a) h fera a 3irvfr &zr za

. Q, - 3ffclTrrf zrz frz arrh,an fa4tr cu. 2) 3rf@)f0rm, 2014h 3marqa fa4fl3rd4rr hf@)art h
tra=r!l.'f~~ 3@T 'Q"cf 3nfrc;T qi)-~~WTI
For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would
be subject to ceiling of Rs. Ten Crores,
Under CentralExcise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) · amount payable under Rule 6 of the Cenvat Credit Rules.

➔Provided further that' the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.

(6) (i) z3mrh,f3rfr uf@asurhwar sci area 3rzrargrcs <IT~- fclcl tf?;ci m 'ciT CRfJT fcITT! aT QIen
ks1o% rraru 3ik srzihaavRaf@a &t as avsh 10% prateru 6rsnarl 38am,·- . ,. ,. '• ~~

(6)(i) In view of above, an appeal against this order shall lie before ttl~~yrrfu~:~~·~~
payment. of 10% of the duty demanded where duty or duty and penalty ~·re.. tm.· dis.pu.:ti, ori\ ~
penalty, where penalty alone is in dispute." ·~. \ (.- ::) J;';

2. +9o."<.e ,es g,
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ORDER-IN-APPEAL

This appeal has been by M/s Anand Healthcare Ltd, Plot No.115_6/1, Santej,

Ta-Kaloi, Dist Gandhinagar (hereinafter referred to as 'the appellant') against the

Order-in-OriginalNo.10/AC/CGST/18-19 dated 30.05.2018 (hereinafter referred to as

"the impugned order") passed by the Assistant Commissioner of Central GST, Kaloi

Division, Gandhinagar (hereinafter referred to as "the adjudicating authority")

0

.. :.

was falling within 'rural area', as defined in paragraph 4 of the SSI notification.

The exemption contained in the SSI notification did not apply to specified goods

bearing a brand name or trade name whether registered or not, of another person,

except in cases where such branded specified goods were manufactured in a factory

located in a 'rural area'. It appeared that the appellant was liable to take into

account also the value of branded goods for the purpose of determining the

exemption limit of aggregate of first clearance value not exceeding 150 Lakhs

Rupees made on or after 1 April in a financial year and also for the purpose of

determining the aggregate value of clearances of all excisable goods for home

consumption by a manufacturer from one or more factories, or from a factory by

one or more manufacturers not exceeding 400 Lakhs Rupees in the preceding

financial year. As the appellant had failed to add the value of branded goods for the

purpose of determining the said aggregate values of clearances in a financial year

as well as the preceding financial year, a show cause notice dated. 11.12.2006,

covering the period from 2001-02 to 2005-06, for denying the benefit of SSI

notification and demanding Rs.31,49,198/- with interest and also proposes

imposition of penalty under Section 11 AC of the Central Excise Act, 1944 was

issued. The said show cause notice was transferred into call book as identical issue

dropped by the jurisdictional Commissioner has challenged before the Hon'ble

CESTAT. On the basis of Hon'ble Tribunal's Order No.A/11396-11397/2015 dated

08.10.2015, the show cause notice was retrieved from call boo,k-:ai:1]. ::--1=- en for
.+d ••ta,

decision. vde the impugned order the issue was adjudicated 6y$he=#sefg"9

·$·2.>
.a %9. •.9I
• k

2. Briefly stated, the appellant was holding Central Excise registration No.

AABCA303715KM001 and was engaged in the manufacture of P.P. Medicines falling

under chapter sub-heading 3003 of the first schedule to the Central Excise Tariff

Act, 1985 (CETA, 1985). The appellant was availing value based SSI exemption up

to clearance value of Rs.150 Lakhs under Notification No. 08/2003 dated

01/03/2003 (as amended) (hereinafter referred to as the 'SSI notification') for

clearance of its own goods, whereas the goods manufactured for loan licensees

under various brand names not belonging to the appellant, was cleared on payment

of Central Excise duty @ 16% from the first clearance in a financial year. The
·' iappellant was availing CENVAT credit of duty paid on inputs used in the branded

goods manufactured on behalf of loan licensees and cleared ·on payment of duty -0
from first clearance in a financial year, whereas in respect of its own manufactured

goods, CENVAT credit was availed after crossing the SSI exemption limit of Rs.150

Lakhs aggregate clearance value in a financial year. The factory of the appellant
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authority [i] by dropping the demand of Rs.19,89,099/- for the extended period
upto 07.08.2005 and confirmed the demand of Rs.11,60,099/-/- for the period of
normal period from 08.08.2005 to March 2006 with interest. The adjudicating has
contended that the appellant is not entitled for adjustment of any amount as they
have already crossed the exemption limit on 07.08.2005. He also imposed penalty

of Rs.50,000/- on the appellant.

0-

3. Being aggrieved, the appellant has filed the instant appeal mainly on the

grounds that:

e The adjudicating authority has not followed the CESTAT order under which it
has been held that the duty paid on the clearance which the Revenue has .
contended to be exempted, should be considered as deposit and said duty is
required to be adjusted against the duty now being demanded from the
appellant; that the adjudicating authority has conveniently ignored the said
para and quantified the duty only for the period within limitation and not

considered the whole duty paid on the branded goods on which no duty was
required to be paid upto the aggregate value of clearance of rupees one crore

as contended by the revenue.
o the appellant had already paid more duty than the duty demanded for the

period from 01.04.2005 to 31.03.2006, therefore, the impugned order is

required to be set aside.

3. Personal hearing in the appeal was held on 09.10.2018. Shri P.G.Mehta,

Advocate appeared for the same and reiterated the grounds of appeal and

submitted additional submission.

4. I have gone through the facts of the case and submissions made in thet

O appeal memorandum. On perusal of records, I observe that the instant issue arises
due to CESTAT's Order No. A/11505-11506/2015 dated 02/09/2015 in case of M/s
Kosha Laboratories vs Commissioner of Central Excise, Ahmedabad-III and the.
various OIA passed by the. Commissioner (Appeals), by remanding the· case to
original adjudicating authority for deciding the case according to the said CESTAT

order. The operative part of CESTAT's is reproduced as follows:

"6. We find that the Tribunal in the case of Pharmanza (India) (supra) on the
identical situation observed that the duty paid on the branded goods is more than
duty now being demanded, should neutralize entire demand required to be verified
and matter was remanded. The relevant portion of the said decision is reproduced

below:-

3. Learned advocate has assailed the impugned orders on limitation as also
on merit. As regards limitation, he submits that the reasoning adopted by
Commissioner that the appellants has suppressed the fact that their factory
was located in rural area, cannot be upheld inasmuch as the said fact is not
capable of being suppressed. Revenue was very well aware of location of
their factory and as such, it cannot be said that there was any suppression ---~-a-----
on their part. Arguing on merit, learned advocate has drawn our attention, o,%..1;o3
the earlier order passed by the Tribunal in case of M/s. Kline Chemicals.P.·,
Ltd. (order No. A/1460/WzBIAHD/2008, dt. 29-7-08), [2009 (237) Ely {/}s ft
405 (T)] wherem after taking note of the Larger Bench decision of the "l?' . fa
·Tribunal in case of CCE, Coimbatore v. Ms. Marutham Textiles P) (_ .? s
2003 153) EL.T. 219 T.-LB), I was held that the duty paid on 0$,2... .s9

*
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clearances, which the Revenue has contended to be exempted, should be
considered as deposit and said duty is required to be adjusted against the
duty now being demanded from the appellant.

4. By following the ratio of above decision, we agree with the learned
advocate. Admittedly, the branded goods have been cleared on payment of
duty, which according to Revenue should not have the paid duty. As such,
duty already paid on such branded goods is required to be adjusted against
the duty now being demanded from the appellant. It is the appellant's
contention that the duty paid on the branded goods is much more than the
duty now being demanded and would neutralize the entire demand, and is
required to be verified. For the said purpose, we remand the matter to the
original adjudicating authority. We also find favour with the appellant's plea
of limitation, we direct the Commissioner that such re-quantification
exercise is to be done only for the period within limitation.

5. Both the appeals are disposed off in above manner

7. In the case of Pharmanza (India) (supra), the Tribunal dropped the demand for
the extended period of limitation on the identical situation. Hence, we do not find any
merit in the appeal filed by the revenue. As there is no suppression of fact, penalty
imposed under Section 11AC cannot be sustained.

8. In view of the above discussion, we remand the matter to Adjudicating Authority
to examine whether the duty being demanded upheld by Commissioner (Appeals)
would be neutralized against the amount of duty paid by them. The appeal filed by
revenue is rejected. The appeal filed by the assessee is disposed of in above terms." -0

5. I observe that the adjudicating authority has decided the instant issue on

the basis of CESTAT's above referred order and dropped the demand of Rs. -

19,89,099/- which was demanded by invoking the extended period upto

07.08.2005 and confirmed the demand of Rs.11,60,099/- for the period of normal

period from 08.08.2005 to March 2006. The adjudicating has further held that the

appellant is not entitled for adjustment of any amount as they have already crossed "'
«i

the exemption limit on 07.08.2005. The appellant has contended that the rder of

· the adjudicating authority is not correct and not as per guidelines of the above

referred CESTAT's order.
0

6. The contention of the appellant appears to be correct and acceptabl.e,

according to the CESTAT's order supra. On perusal of the impugned order, I

observe that the adjudicating authority has not allowed adjustment of any duty for

the clearances upto 07.08.2005 (i.e the date on which the threshold exemption

limit was crossed) during the limitation period of 2005-06 and confirmed duty

without considering the duty payment made by the appellant from April 2005; The

Hon'ble CESTAT has clearly held that "duty paid on the clearances, which the

Revenue has contended to be exempted, should be considered as deposit and the

said duty is required to be adjusted against the duty now being demanded from the

appellant" and such re-quantification exercise is to be done only for the period

within limitation. In the instant case, the appellant has crossed the threshold

exemption limit of Rs. One crore on 07.08.2005. Accordingly, no duty was r~~a;,

to be paid by the appellant upto 07.08.2005 and from 08.08. 2005 onwards, they.
were required to pay duty on their own clearances as well as those off11

Lor~·\l
. •.2 ·g

• ~··· "l•-f..t:,,. .;!J
c.1·i""'"->.....#

·2..-.



.\

,.7
V2/121/GNR/18-19

Licensee. However, the appellant had - discharged duty in respect of clearance of
; '

Loan Licensee from April 2005 onwards and as per Hon'ble CESTAT's order, the

duty which has already been paid on such clearances, which the department has
contended to be exempted, should be considered as deposit. In the circumstances,
whatever duty has already been paid by the appellant from April 2005 to till
crossing the threshold limit should be taken into consideration while adjusting the
duty. The appellant has submitted that upto July 2005 of the said limitation period,

they had already paid an amount of Rs.11,48,856/- which is more than the duty

confirmed by the adjudicating authority. In the circumstances, no demand of duty

exists for the relevant period of limitation.

.. ....

9. Further, as regards imposition of penalty, I observe that the adjudicating

authority has imposed penalty of Rs.50,000/- under Rule 25 of - Central Excise
Rules, 2002. Since, the issue involved in the appeal is under litigation since 2005, I.do not find- any merit to impose any penalty in the matter. Therefore, the penalty

imposed is set aside.

8. In view of above discussion, I am of the opinion that the matter needs to

be verified by the adjudicating authority according to the duty particulars paid by
the appellant from April 2005 onwards and adjustment needs· to be made

accordingly, as has been observed supra. Therefore, I remand the case to the

,O adjudicating authority, in view of foregoing discussions.

8. arfaaaf gr af Rt +& sf#RtaRzrq 3qla a@a fin war z. The appeal filed

by the appellant stands disposed of in above terms.

o
(Gr gi#)

arr (ft«ca)
Date: /10/2018

Attested

±a
{
rg

* ·c • .

*

23/a])
(Mohanan V.V)
Superintendent (Appeal)
Central Excise, Ahmedabad

To,
M/s Anand Healthcare Ltd,
Plot No.1156/1, Santej,
Ta-Kalol, Dist Gandhinagar

Copy to:
1. The Chief Commissioner of Central GST Zone, Ahmedabad.
2. The Commissioner of Central GST, Gandhinagar.
3. The Additional Commissioner(Systems) Central GST, Gandhinagar
4. The A.C. / D.C., Central Excise Division: Kaloi, Gandhinagar
5. Guard file°%
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